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STATE OF NEW YORK

STATE TAX COMI{ISSION

In the Matter of the
o f

House of Ronnie,

Petit ion

fnc. AT'FIDAVIT OF }'AII,ING

for Redetermination of a Deficiency or Revision
of a Determination or Refund of Corporation
Franchise Tax under Article 9A of the Tax Law for
the F iscal  Years Ended 6/30/72 -  6 /30174.

State of New York ]
ss .  :

County of Albany l

David Parchuck, being duly sworn, deposes and says that he is an enployee
of the State Tax Commission, that he is over 18 years of age, and that on the
20th day of, January, 1984, he served the within notice of Decision by cert i f ied
mail upon House of Ronnie, Inc., the petit ioner in the within proceeding, by
enclosing a true copy thereof in a securely sealed postpaid nrapper addressed
as fo l lows:

House of Ronnie, fnc.
ATTN: Irving Paparo, Pres.
One Penn PLaza
New York, NY 10001

and by depositing same enclosed in a postpaid properly addressed wrapper in a
post office under the exclusive care and custody of the United States Postal
Service within the State of New York.

That deponent further says that the said addressee is the petitioner
herein and that the address set forth orl said wrapper is the last known address
of the petit ioner.

Sworn to before me this
20th day of January, 1984.

to adninister oaths



Matter of the Petit ion

STATE OF NEW YORK

STATE TAX COUMISSION

House of Ronnie, fnc.

for Redetermination of a Deficiency or Revision
of a Determination or Refund of Corporation
Franchise Tax under Article 9A of the Tax Law for
the F iscal  Years Ended 6/30/72 -  6130/74.

AI'FIDAVIT OF I'TAIf,ING

State of New York ]
ss .  :

County of Albany )

David Parchuck, being duly sworn, deposes and says that he is an euployee
of the State Tax Commission, that he is over 18 years of age, and that on the
20th day of January, 1984, he served the within notice of Decision by certified
mail upon Robert E. Rochlin, the representative of the petitioner in the within
proceedinS, bY enClosing a true copy thereof in a securely sealed postpaid
wfapper addressed as fol lows:

Robert E. Rochlin
Roch1 in ,  l i psky ,  S to le r  &  Co . ,  P .C .
510 Fifth Avenue
New York, NY 10036

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
post office under the exclusive care and custody of the United States Postal
Service within the State of New York.

That deponent further says that the said addressee is the representative
of the petitioner herein and that the address set forth on said wrapper is the
last known address of the representative of the petit ioner.

Sworn to before ne this
20th day of January, 1984.

Authorized to adninister oaths



STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY, NEW YORK 12227

January 20, 1984

House of Ronnie, Inc.
ATTN: Irving Paparo, Pres.
One Penn Plaza
New York, NY 10001

Gentlemen:

P1ease take notice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your right of review at the administrative level.
Pursuant to section(s) 1090 of the Tax law, a proceeding in court to revierd atr
adverse decision by the State Tax Comnission may be instituted only under
Article 78 of the Civil Practice Law and Rules, and must be conmenced in the
Supreme Court of the State of New York, Albany County, within 4 months fron the
date of  th is  not ice.

fnquiries concerning the computation of tax due or refund allowed in accordance
with this decision may be addresqed to:

NYS Dept. Taxation and Finance
Law Bureau - Litigation Unit
Building ll9, State Campus
Albany, New York 72227
Phone il (518) 457-2070

Very truly yours,

STATE TAX COMI{ISSION

c c : Petit ioner' s Representative
Robert E. Rochlin
Roch l i n ,  L ipsky ,  S to le r  &  Co . ,  P .C .
510 Fifth Avenue
New York, NY 10036
Taxing Bureau' s Representative



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petit lon

o f

HousE oF RoNNIE, INC.

for Redeterminatlon of a DefLclency or for
Refund of Corporatlon Franchlse Tax under
Article 9-A of the Tax Law for the Fiscal- Years
Ended June 30, L972 through June 30, 1974.

DECISION

Petitioner, House of Ronnle, Inc., One Penn Pl-aza, New York, New York

10001, fiLed a petitlon for redetermination of a deflclency or for refund of

corporation franchise tax under Article 9-A of the Tax Law for the flscal years

ended June 30, L972 through June 30, 1974 (File No. 3257I).

A formal hearLng was held before Arthur Bray, Hearing Offlcer' at the

offices of the State 1s:( Qsmmisslon, Two trlorl-d Trade Center, New York, New

York, on January 10, 1983 at 1:30 P.M., with al l  br iefs to be subnlt ted by

l {ay  4 ,1983.  Pet l t ioner  appeared by  Roch l in ,  L ipsky ,  S to le r  &  Co. '  P .C.

(Rober t  E .  Roch l in ,  C .P.A.  and Eugene 'L .  S to le r ,  C .P.A. ) .  The Aud l t  D iv ls lon

appeared by Paul B. Coburn, Esq. (Alexander Weiss, Esq.,  of  counsel) .

ISSUE

l{hether petitloner properl-y Lncl-uded the wages of certaLn lndivtduals in

computl-ng its buslness allocation percentage.

FINDINGS OF FACT

1. Petitioner fil-ed a New York State Corporation Franchise Tax Report for

each of the flscal years ended June 30, L972 through June 30, L974. On each

report, petitioner cLalmed a buslness allocation. In computLng thls buslness

aLlocation, petitloner took lnto account the rilages pald to certaln l-ndLvlduals
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who worked at the locatlon of two of petltloner's wholly-owned subeidlarLes,

NashvilLe Textlle Corp. of Nashvl.l-le, Georgla (rNashvllle") and Jasper

Text l le Corp. of  Jasper,  Flor lda ( t tJasper").

2, On Septenber 10, 1980, the Audlt Dlvtslon issued three nottccs of

deflcLency to petltioner for the ftscal years ended June 30, L972, June 30,

1973 and June 30, 1974.

3. The Notice of Dcflciency for the flscal year ended June 30' 1972

asser ted  a  tax  due o f  $101598.94 ,  pLus  in te res t  o f  $5r079.54 '  fo r  a  to ta l

amount due of $151678.48. However,  the amount asserted as due as a result  of

an audLt was reduced by the appllcatlon of a credlt fron the flscaL year endcd

June 30, 1975 equal to the total arnount of tax allegedly due. Consequentlyr

the Audit DivLsLon asserted a balance due of zero for the flscal year endcd

June 30, L972

4. For the fiscal year ended June 30, 7973, the Audlt Divl.sl.on asserted a

tax def lc iency of $17,460.19, p1-us lnterest of  $9,L49.L4, for a total  amount

due of $26,609.33. However, thls amount lras also reduced by the applicatlon of

a credlt for the perlod ended June 30, 1975 equal to the amount of tax allegedly

due. Consequently, the Audit Divislon asserted a balance duc of zero for thc

flscal year ended June 30, L973.

5. The Notice of Deficiency issued for the flscal year endcd June 30,

1974 asser ted  a  tax  due o f  $19,408.37 ,  p lus  in te res t  o f  $8 ,7L4.36 ,  fo r  a  to ta l

amount duc of $28rL22.73. The total anount a1Legedly due was reduced by the

applicatlon of a credlt from the fiscal year ended June 30, 1975 of $2,369.34

and the appllcatlon of a credit from the fiscal year ended June 30' 1973 of

$9,874.73. Thus, the balance due on the Not lce for the perlod ended June 30,

1 9 7 4  w a s  $ 1 5 , 8 7 8 . 6 6 .
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6. To the extent at lssue herein, each of the deflclencies was premlsed

upon the dlsallowance of lrages paid to certaLn lndlvlduals whLch Petitloner

lncl-uded in calculatlng lts wage allocation factor.

7. Petltl-oner sel-ls ladiesr clothing, including undergarments and sPorts-

near. After petltloner purchases ran materlal, it contracts lrlth Nashvllle and

Jasper to have the material- cut, sewn and assembled into a garment. The

finished material is then returned to petltioner for shlpment to Lts customers.

Nashvlll-e and Jasper had their own employees to perform thelr services.

8. In order to facllltate thc shLpnent of lts products to lts customers,

petitioner set up an arrangement with the foregolng subsldlarles. Undcr thls

arrangement, petitLoner leased space at the Jasper and Nashvllle l-ocatlons.

Petitloner made direct rental paynents for the use of these premlses.

9. 0fflcers of petltloner hlred a total of approxlnately twelve lndivLduaLs

to work at the premlses rented by petttloner at the Jasper and Nashvill-e

Locations. These Lndlviduals would pack and ticket merchandise, take inventory

and shlp goods to petl-tionerrs customers. For convenlence purposes, the

indivlduals hlred by petttloner to work at the Nashvill-e and Jasper locatlons

were carried on the books of the respectlve subsldlary at whl.ch they workcd.

That ls, the books of the Nashvllle and Jasper subsldlarlcs reflected the

lrlthholdlng taxes and social security taxes pertal-ning to these lndlvlduals.

In addltlon, the lndividual-s in question were covered by the respectlve subsLd-

larlesr pension plans and medlcal Lnsurance. However, the lndividuals hlrcd by

petitloner rrere des{gnated as such in the books of the subsidlaries. The

subsLdLaries would then blll- petltioner for the wage and fringe beneflt exPcnse

associated with the indlviduals hired by petitloners.
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10. During the period in lssue, two off lcers of pet l t toner '  Mr. Stanley

Rappaport and Mr. Albert Rosar traveled approximately twenty-six weeks a year

to the Nashvllle and Jasper plants to supervlse the lndlviduals that petitLoner

hired. These lndlvlduals were directed solely by Mr. Rappaport and Mr. Rosa.

Moreover, Mr. Rappaport and Mr. Rosa determlned the amount of thelr compeneatl.on

and reviewed thelr progress. These lndivldual-s performed no servlce for the

Nashvll-le or Jasper subsldlaries. In addltlorr oo executivc cnployed by cither

Nashvil-le or Jasper had any control over these lndlvlduals.

CONCLUSIONS OF LAW

A. That during the perlods ln lssue, Tax Law 5210(3)(a)(3)I  provldcd, ln

par t :

t'3. The portion of the entire net lncome of a taxpayer to be
al-located within the state shall- be determLned as follows:

(a) nultlply lts buslness l-ncome by a buslness allocatlon
percentage to be determlned by

* * *

(3) ascertalnlng the percentage of the total wages, salarles and
other personal servlcc compensatlon, slmilarly computed, durlng such
period of enployees wlthin the state, except general executLve
officers' to the total rrages, salarles and other personal servlce
compensatl.on, sLmilarly computed, durlng such period of al-l- the
taxpayerrs empl-oyees withln and w'ithout the state, except gcneral
e x e c u t l v e  o f f l c e r s ; . .  . . r l

B. That sectlon 4.26 of the regulatl-ons of the State Tax Conrmisslon,

whlch was in effect durlng the perlods ln lssue, provided, ln part:

n4.26 (fornerl-y Art .  414(1)).  Def ini t lon of Enployees.
a. Enployees, whose wages, salaries and other personal- service

compensatlon are included ln the computation of the payroll factor of
the business al-l-ocation percentage, include every indivldual (except

I'  
During 1973 only,  Tax Law $210(3) (a) (3) began wlth the phrase

provLded in subdivis lon three-a of thls sect ionr. . ." .  Subdivielon
pertalned to lnsurance companles and, therefore, has no bearlng on

rrExcept as
three-a
thl.s case.
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a general executlve officer) where the relatlonshlp cxlsting betwcen
the taxpayer and such indlvidual ls that of enployer and employee.

b. General-lyr the rel-atlonshlp of employer and enpJ.oyee exlsts
when the taxpayer has the right to control and direct the lndlvidual
not only as to the result to be accomplished by him but also as to
the means by which such resuLt ls to be acconpllshed. If the rclation-
ship of enployer and employee exLsts, the deslgnation or descrlptlon
of the relationshlp, and the measure, method or designatlon of the
compengation, are inmaterlal.rl

C. That slnce the lndlviduals Ln lssue were hlred by petttioner, supcrvlsed

by petltloner and ultlnately paid by petitioner, the indivlduals wcre employccs

of pet i t ioner within the meanLng of Tax Law $210(3)(a)(3) and Regulat lon $4.26.

Accordingly, petitloner properly lncl-uded the lndlvidual-s Ln questlon who werc

employed at the Nashville and Jasper plant locations ln the computatlon of its

business all-ocation percentage.

D. That the petition of Housc of Ronnle, Inc. is granted.

DATED: Albany, New York STATE TAX COMMISSION

JAN 2 0 1994
PRESIDBNT


